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IN THE 


United States Court of Appeals 

Fob the Distbict op Colombia. 

No. 7891. 

THOMAS W. ORME, ERASMUS L. DIEUDONNE, 

Petitioners in Error, 
vs. 

LEND AH AND COMPANY, INC., 

Respondent. 


Jurisdictional Statement. 

Respondent brought this suit in the Municipal Court of 
the District of Columbia on a promissory note executed by 
the Petitioners in Error. The amount sought to be re¬ 
covered did not exceed $1,000.00, and was in fact $83.01, 
exclusive of interest and costs, and hence the Municipal 
Court had jurisdiction of the claim under the Acts of Con¬ 
gress on March 3,1901, 31 Stat. 1191, c. 834, sec. 9; February 
17,1909, 35 Stat. 623, c. 134; March 3, 1921, 41 Stat. 1310, c. 
125. After finding and judgment in favor of Respondent, 
Petitioners in Error petitioned this Court to review the 
case under the Act of Congress of March 3, 1921; 41 Stat. 
1310. The petition was acted upon favorably and there¬ 
after on January 29,1941, a writ of error was issued to the 
Municipal Court. 
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Statement of the Case. 

Respondent, as plaintiff below, a small loan company of 
Baltimore, Maryland, brought suit on a promissory note 
in the Municipal Court of the District of Columbia against 
the Petitioners in Error, Thomas W. Orme and Erasmus 
L. Dieudonne, co-makers of a promissory note signed by 
both defendants. The note sued upon was executed in the 
amount of $100.00 and there remained due $83.01 in addi¬ 
tion to interest at 3M>% per month to date of judgment 
in accordance with the contract. 

The defendants below sought to avoid judgment by the 
defense that the plaintiff below had made improper charges 
under the Small Loan Act of Maryland. 

The cause was first heard before Judge Armond W. Scott, 
of the Municipal Court of the District, on January 4, 1940. 
After argument and submission of briefs, a verdict was re¬ 
turned in favor of the plaintiff. A motion for a new trial 
was filed by the defendants and was granted. The cause 
was heard a second time before Judge Robert E. Mattingly 
of the Municipal Court of the District of Columbia on Sep¬ 
tember 12, 1940, and after trial argument and submission 
of briefs, Judge Mattingly on December 3, 1940 found in 
favor of the plaintiffs, and on December 9, 1940, defend¬ 
ants’ motion for a new trial was overruled. 

The facts of the case as developed at the trial, and which 
are substantially admitted by both petitioners and respond¬ 
ent are as follows: 

The Lendahand Company, Inc., the plaintiff, is a duly 
licensed small loan broker which has been in business un- 
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der the supervision of the Bank Commissioner of Mary¬ 
land for more than 34 years. It loans money on promissory 
notes and wage assignment alone, and takes no other se¬ 
curity of any kind. 

On October 13, 1936, the defendants, residents of Wash¬ 
ington, came to Baltimore to the offices of the Lendahand 
Company, Inc. and requested a loan of $100.00. The Lenda¬ 
hand Co., Inc. agreed to make the loan and both Orme and 
Dieudonne, the defendants, executed the promissory note 
marked Plaintiff’s Exhibit No. 1 and the wage assignments 
marked Plaintiff’s Exhibit Nos. 2 and 3. 

As will be seen upon examination of Plaintiff’s Exhibit 
No. 1, provision is made for an affidavit to the note by the 
co-signers. Exhibits Nos. 2 and 3 provides for an acknowl¬ 
edgment by the co-makers. All three of these forms are 
forms which have been duty submitted to the Bank Commis¬ 
sioner of Maryland and have been approved by him for a 
number of years, and since the creation of the new Commis¬ 
sioner of Small Loans have been approved by the Commis¬ 
sioner, a/nd are in use by loan companies throughout the 
State of Maryland. (Tr. p. 4.) 

Edward S. Thomas, now deceased, a Notary Public of the 
State of Maryland, notarized all three papers and received 
from the defendants 70^ for the notarization. The 70^ was 
divided as follows: 10^ notary fee for each of the affidavits 
to the promissory note and 25^ for the acknowledgment of 
each wage assignment. Thomas was also a vice-president 
of the company, bui the uncontradicted evidence was that 
the entire sum of 70 $ was paid to the notary and retained by 
him, and no part of the notary fee was participated in, direct¬ 
ly or indirectly, by the Lendahand Company, Inc., nor did 
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the Lenddhand Co . employ him as a notary or pay him any 
salary as a notary. (Tr. p. 2.) 


The defendants seek to avoid judgment on the ground 
that the 70^ notary fee charge was an improper charge with¬ 
in the meaning of the Small Loan Statute of Maryland. 

The defendants also seek a reversal of the trial court’s 

decision because the trial court refused to permit Orme and 

Dieudonne to testifv as to whether the notarv had asked 

•» •> 

them if they were married. 

Statutes Involved. 

Laws of Maryland (1918). 

“Chapter 88: 

Sec. 14. Every person, co-partnership and corpo¬ 
ration licensed hereunder may loan any sum of money, 
goods, or things in action, not exceeding in amount or 
value the sum of three hundred ($300.00) dollars and 
may charge, contract for and receive thereon interest 
at a rate not to exceed three and one-half (3M>%) per 
centum per month. 

(a) Interest shall not be payable in advance or com¬ 
pounded and shall be computed on unpaid balance. In 
addition to the interest herein provided for, no fur¬ 
ther or other charges, or amount whatsoever for any 
examination, service brokerage, commission, or other 
thing, or otherwise, shall be directly or indirectly 
charged, contracted for or received, except the lawful 
fees, if any, actually and necessarily paid out by the 
licensee to any public officer for tiling; or recording in 
any public office, any instrument securing the loan, 
which fees may be collected when the loan is made, or 
any time thereafter. 

(b) If interest, or charges in excess of those per¬ 
mitted by this Act shall be charged, contracted for, or 
received, the contract of loan shall be void and the 
licensee shall have no right to collect, or receive, any 
principal, interest or charges whatsoever. 
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(c) No licensee shall, directly or indirectly, charge, 
contract for or receive any interest or consideration 
greater than six (6%) per centum per annum upon the 
loan, use or forbearance of money, goods, of things in 
action or upon the loan, use or sale of credit, of the 
amount or value of more than three hundred ($300) dol¬ 
lars. The foregoing prohibition shall also apply to any 
licensee who permits any person, borrower or other¬ 
wise, to owe, directly or contingently, or both, to the 
licensee at any time the sum of more than three hun¬ 
dred ($300) dollars of principal. 

• • • • • 

Sec. 17. No assignment of, or order for, the pay¬ 
ment of any salary or wages earned, or to be earned, 
given to secure a loan, shall be valid unless such loan is 
contracted simultaneously with its execution; nor un¬ 
less in writing and signed in person by the borrower; 
nor, if the borrower is married, unless signed in person 
by both husband and wife; provided, that written as¬ 
sent of the spouse shall not be required when husband 
and wife have been living separate and apart for a 
period of at least five months prior to such assign¬ 
ment/’ 


Statement of Points. 

1. The court did not err in finding for the Respondent 
and in holding that there had been no violation of the Small 
Loan Act of Maryland committed by the plaintiff. 

2. The Court did not err in refusing to permit the Pe¬ 
titioner, Orme, to testify as to what conversation he had 
with Thomas, the notary public. 

Summary of Argument. 

The charges in the form of notary fees which the Peti¬ 
tioner, Orme paid to the notary, Thomas, were not in viola¬ 
tion of the Small Loan Statute of Maryland, and were per¬ 
mitted by the terms of the said statute. The Lower Court 
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did not err in refusing to permit Orme to testify that the 
notary, Thomas, had not asked him whether he was mar¬ 
ried or not. 

Argument. 

The facts in this case and the decision are governed by 
the law of Maryland as contained in Article 58A, Section 14 

i 

of the Annotated Code of Maryland. This law, known as 
the Small Loan Statute of Maryland was passed in 1918 in 
order to regulate the business of making small loans. Its 
provisions are set out at page 4 of this brief, and it is the 
contention of the defendants that the Respondent violated 
the terms of the statute and as a result thereof, has for¬ 
feited its right to collect the money due it. 

When the Small Loan Act was originally passed in 1918, 
before the act had even gone into effect, J. Duke Downes, 
Bank Commissioner of Maryland raised the question wheth¬ 
er under the laws of the State of Maryland, a small loan 
broker could require the borrower to pay the notary public 
for notary fees incident to the making of a loan. He there¬ 
upon addressed a request for a ruling to the Attorney Gen¬ 
eral, Albert C. Ritchie, later Governor Ritchie, who on May 
1,1918, a month before the small loan statute went into legal 
operation and effect, handed down the following ruling which 
may be found in Volume 3 of the Official Attorney General 
Reports of Maryland. 

J. Dukes Downes, Esquire, 

Bank Commissioner, 

409 Union Trust Building 
Baltimore, Md. 

Dear Mr. Downes: 

I beg to give you my opinion upon the several 
questions arising under the Act of 1918, Chapter 
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88, known as the Uniform Small Loan Law, which you 
submitted to me. 

1. Small Loan brokers may charge borrowers the 
Notary’s fees allowed by law for the acknowledgment 
by borrowers of chattel mortgage, bills of sale or 
other paper which, under the law, are required to 
be acknowledged. This fee, of course, can only be 
. c hang td. in cases where the acknowledgment is actu¬ 
ally made. 

2. The brokers may also charge borrowers the 
amount lawfully charged and actually paid for filing 
and recording the instruments securing loans. This 
charge, of course, cannot be made unless the instru¬ 
ment is actually filed or recorded. 

3. Where the broker accepts payments of the 
loan before maturity, he cannot charge interest for 
the whole of the current month. Interest can only be 
charged to day of payment. 

4. The law does not apply to pawnbrokers. They 
are provided for and regulated by entirely different 
provisions of law\ (Bagbv’s Code, Art. i>6, sections 
16 and 16A; Baltimore City Charter, sections 366, 
367). 


R-L 


Very truly yours, 

(signed) ALBERT C. RITCHIE, 
Attorney General. 


The opinion specifically ruled that notary fees could be 
charged under the laws of the State of Maryland and 
interpreted the law to mean that the charging of a notary 
fee was not a violation of the Uniform Small Loan Law. 
Thereafter, as will appear by reference to a certification 
marked Exhibit 4 found in the transcript of record at 
p. 33 and meant to be taken as a part of this brief, the 
ruling of the Attorney General was duly received by the 
office of the Bank Commissioner of Maryland who was 
charged with the regulation and administration of small 
loan brokers under the Small Loan Act. The Bank Com- 
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missioner thereupon proceeded to issue a regulation in¬ 
forming all of the loan companies of the ruling of the 
Attorney General and setting up a schedule of maximum 
fees which could be charged by the small loan broker for 
notarial fees. A copy of this regulation was mailed 
to every small loan broker doing business in the State, 
and the Lendahand Co., Inc. received, in due course, its 
copy of the regulation. The regulation read as follows: 


Lendahand Co., 

815 Equitable Bldg., 
Baltimore, Md. 

G-entlemen: 


I enclose you, herewith a copy of the regulations 
i established by me under the “Uniform Small Loan 
Law”, and also a copy of the opinion rendered by me 
i by the Attorney General pertaining thereto. 

Under Section 1 of the Attorney General's opinion, 
I have come to the conclusion that in Baltimore City 
the maximum amount to be charged for the notary 
fee by the small loan brokers shall be 30^ for each 
acknowledgment, and 10£ for each affidavit. This fee, 
will, of course, only be allowed when papers requir¬ 
ing the certificates of a Notary Public are actually 
executed. 


Enclosures (2) 


Very truly yours, 

(signed) J. D. DOWNES, 

Bank Commissioner. 


This regulation passed by the Administrative officer 
of the State of Maryland who had complete and exclusive 
control of the regulation and administration of all of the 
small loan brokers of the State has been in continuous 
effect in the State of Maryland since that date, without 
modification, change or alterations and the present Loan 
Commissioner of Maryland Miss Mary E. W. Risteau, has 
certified that the regulation is still in effect in the State 
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of Maryland, as will be seen by reference to the certifica¬ 
tion, which is a part of the transcript of the record marked 
Plaintiff’s Exhibit No. to be found at p. of the 
transcript of record. 


At the trial of this matter, Miss Mary E. W. Risteau tes¬ 
tified by deposition. Questions were put to her by both 
counsel for the Plaintiff and counsel for the Defendants. 
She answered those question in her deposition, and it is 
significant that counsel for the Defendants objected to 
the answers made by Miss Risteau to the questions that 
they themselves asked, because those answers were not 
consistent with the Defendants’ theory of this case. 

Miss Risteau is the present Administrator of Loan Laws 
of the State of Maryland. Her duties as set out by 
Article 11, section 3 of the Annotated Code of Maryland are 
specifically as follows: 

“The Bank Commissioner shall delegate to the Ad¬ 
ministrator of Loan Laws, the administration of loan 
laws heretofore or hereinafter enacted the purpose of 
w T hich, express or implied, is the protection of borrow¬ 
ers or the punishment of usurious money lenders, as 
distinguished from laws enacted for other purposes. 
In connection with carrying out such duties and obli¬ 
gations the Administrator of Loan-Laws shall be 
clothed with all the rights and powers conferred upon 
the Bank Commissioner in connection with such laws. 
It shall be the duty of the Administrator of Loan Laws 
to report in detail to the State’s Attorney of the 
County or Baltimore City, having jurisdiction in the 
premises, any violations of laws the purpose of 
which, express or implied, is the protection of bor¬ 
rowers or the punishment of usurious money lend¬ 
ers .” 

She is under an obligation, as the statute points out, to 
report all violations of the Small Loan Act of Maryland 
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to the State’s Attorney of the county where the violation 
is committed. Her testimony, therefore, is highly signifi¬ 
cant in determining whether a violation was committed. 
Miss Risteau was handed a form promissory note iden¬ 
tical with the one on which suit was filed in this cause. 
Both the form note and the original included an affidavit 
to be made by the borrowers at the time of execution. 
Miss Risteau was asked whether this was the ordinary 
form of note approved by the Loan Commissioner of 
Maryland, and used by the small loan companies of Mary¬ 
land. Her answer was “yes”. (Tr. p. 19). Miss Risteau 
was then handed a form wage assignment, identical with 
the wage assignment introduced into evidence in this 
case, and was asked whether this form of wage assignment 
was the ordinary form used by small loan companies in the 
State of Maryland, and again the answer to the question 
was “yes”. (Tr. p. 19). 

It is undisputed that Miss Risteau knew and does know 
of the practice of the borrower paying for the notarization 
of papers incident to the making of a loan and as the 
administrative official in charge of the regulation of the 
small loan business in Maryland, she has approved and 
acquiesced in this practice. The Defendants have failed 
to introduce a single instance in which that practice 
has been held illegal under the laws of the State of 
Maryland. It is a fact that no such decision or ruling has 
been made by any administrative agency of the State of 
Maryland or by the Courts of the State of Maryland. 

It is admitted that the administrative practice in this 
case is not necessarily conclusive of the question of law to 
be decided by this appeal. However, in the State of 
Maryland, as well as in all other jurisdictions, the inter- 
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pretive rulings of administrative officials are given the 
greatest possible weight. The Maryland courts have held 
on a number of occasions that a long standing administra¬ 
tive practice and interpretation is entitled to the force 
of law. The leading case in the state is the case of Arn- 
reich vs. State, 150 Md. p. 91. In that case the defendant 
was indicted for engaging in business at a market stall in 
Baltimore without having first secured a trader’s license. 
The defense was that the Comptroller’s office had never 
required stall owner’s to secure the license although the 
statute had been in force for several years. In discussing 
the weight to be given to the administrative failure to 
act by the administrative official in charge of the en¬ 
forcement of the particular statute, the court said at 
p. 101: 

“The third and final contention of the appellants is 
that the long, uninterrupted and unvarying construc¬ 
tion put upon section 42 of article 56 by the adminis¬ 
trative officers of the State is entitled to the force of 
law, and that courts should refrain from putting such 
an interpretation upon the statute as differs from that 
applied by the administrative officials, except for the 
most potent and urgent reasons. We think that this 
contention is based upon a well settled rule, and that 
the rule itself is grounded upon sound public policy. 
The record does not disclose the reason influencing the 
administrative officers in adopting the uninterrupted 
and varying construction put upon the section, and the 
reason which they determined was sufficient for such 
action is within the realm of speculation. At any rate, 
the long, unvarying and uninterrupted contemporan¬ 
eous construction put upon this section of the Code by 
the administrative officers must at this time be given 
the force of law.” 


.. However, the Court of Appeals went even further and 
said the failure of the legislature to enact changes in the 
statute, overruling the administrative interpretation indi- 
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cated its agreement and acquiescence in the ruling. It said 
at page 103: 

“It must be presumed that the Legislature during all 
! these years knew that the people engaged in this busi¬ 
ness were not being required by the administrative offi¬ 
cers to secure a trader's license, and that this was the 
administrative interpretation put upon the section, and 
1 therefore, by acquiescence, the Legislature had ap¬ 
proved this administrative construction; for if they 
had not, it would have been a simple matter to specifi- 
1 cally include stall owners in the markets of Baltimore 
City among those required to obtain this license. It 
1 will also be noted that the Legislature, since the estab¬ 
lishment of the markets of Baltimore City, and at a 
time when persons -were engaged in the business of 
selling produce and articles of food in said markets, 
amended this section without specifically requiring that 
they should pay the license therein provided for. What 
is now* section 42 of article 36 of the Code w r as orig- 
1 inally enacted by chapter 414 of the Acts of 1858, and 
subsequently amended by the Acts of 1880, chapter 
349; and the Legislature, by making the Code of 1888 
not only evidence of the law, but the law, again passed 
on this section and acquiesced in and practically rati¬ 
fied the contemporaneous administrative construction 
placed upon the statute, and that at a time when we 
must presume the Legislature had knowledge of the 
construction placed upon the statute by the executive 
or administrative officers of the State, and which con¬ 
struction permitted persons in the position now’ occu¬ 
pied by the appellants to sell articles of food from 
stalls in the Baltimore City market without obtaining 
a trader’s license.” 


Applying the decision in the Arnreich case to the facts at 
bar, it will be seen that the situation is almost identical. 
In the case before your Honors, we find an administrative 
ruling and practice made more than 23 years ago before the 
very inception of the operation of the small loan statute. 
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This ruling has been followed uninterruptedly by each suc¬ 
ceeding official and is being followed by the present Admin¬ 
istrator of Loan Laws. 

Certainly, the facts in this case do not present such po¬ 
tent and urgent reasons as would justify the overruling of 
the administrative decision. The defendant has not con¬ 
tended that the charges made were made as a subterfuge 
for the exaction of usury. It is admitted that those charges 
were made in accordance with the regulations set up by the 
very administrative officials of the State who are charged 
with the administration of the Small Loan Statute of Mary¬ 
land. This case is not one where an unscrupulous money 
lender is attempting to gouge unfortunate debtors, but 
rather a case in which debtors are seeking to avoid pay¬ 
ment of money which they admit is due. 

Nor is the Arnreich case the only Maryland case which 
upholds the principle that a contemporaneous administra¬ 
tive construction will be given the force of law. In the very 
early case of Hays vs. Richardson, 1 Gill and Johnson, 366, 
the question was whether or not grants and conveyances of 
rights of way should be acknowledged as w r ere deeds con¬ 
veying land. In that case, it was said at page 385: 

“If we entertained even strong doubts as to what orig¬ 
inally should have been the construction of this Act of 
Assembly (of which we have none) they would in a 
moment be removed by adverting to the single fact 
which the whole land records of the State will demon¬ 
strate, that from the year 1797 to the present date 
(1829) grants and conveyances of de novo rent charges, 
rights of way, etc., have been as uniformly acknowl¬ 
edged and recorded as deeds conveying the land itself. 
This contemporaneous unvarying construction of the 
Act of Assembly for 60 years ought not to be disre¬ 
garded except upon the most imperious conclusive 
grounds.’’ 
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Again in Baltimore vs. Johnson, 96 Md. 737, the Court 
said: 

“It is not necessarily conclusive of the question, but 
it is an important circumstance when we remember 
that the language now relied on is in substance the 
same that has been in the statutes for so many years. 
• • • And although the members of the Legislature 
and the city and State tax officers may be presumed to 
know that these scats have not been assessed, the Legis¬ 
lature has not attempted, in terms, to have them taxed, 
and, as we have seen, the construction placed on the 
tax laws during this great length of time seems to have 
been that they were not taxable. • • • When, there¬ 
fore, the language of the statute relied on is not now 
more comprehensive than it has been for half a century, 
and the thing sought to be taxed has been in existence 
during all that time, but has never been taxed, there 
ought to be some valid and substantial reason assigned 
before the new construction of the statute now con¬ 
tained for, should be adopted.” 


In the early case of State vs. Mayhew, 2 Gill 487, where 
the question was one of construction of the Constitution of 
the State, the Court of Appeals of Maryland said at page 
497: 

“A contemporaneous construction of such duration, 
continually practiced, under and through which in- 
numerable rights of property have been acquired, 
ought not to be shaken, but upon the ground of mani¬ 
fest error and cogent necessity 

The authorities cited above are certainly sufficient to 
establish the law of Maryland that in order for an admin¬ 
istrative ruling or regulation to be overruled, the persons 
seeking the new construction of the statute must prove 
manifest error in prior construction of the statute and a 
cogent necessity for the new construction. 
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It is significant that the statute itself is silent as to 
whether or not notary fees can be charged under the small 
loan statute. If the Legislature had intended that notary 
fees were not to be charged, it could have made an express 
provision to that effect in the statute, and when it did not 
do so, it left a doubt as to whether or not those fees could 
be legally charged. That doubt was resolved by the ruling 
of the Attorney General and the action of the Bank Com¬ 
missioner on that ruling. The Court of Appeals of Mary¬ 
land in the Arnreich vs. State case, supra, said at page 106: 

“In the present case we are of the opinion that there 
was a reasonable doubt as to the proper interpretation 
of the statute, and this doubt having been resolved by 
the executive and administrative officers of the State 
in favor of the exemption from the requirements to 
take out trader's licenses by the persons similarly sit¬ 
uated as the appellants, and which interpretation has 
been acted upon and asquiesced in for this great length 
of time, both by the executive and legislative depart¬ 
ments of the State, we would not be justified in giving 
a contrary interpretation except upon the most cogent 
and urgent grounds, which we do not find to exist in 
this case. 77 

These rulings with reference to the weight to be given 
the administrative finding of proper officials have been con¬ 
sistently followed by the Maryland courts. See Finan vs. 
M. & C. C., 154 Md. 567; Distillery vs. Distilling Co., 168 Md. 
217; Hess vs. Westminster 134 Md. 125; Balto. vs. Patter¬ 
son, 136 Md. 64. 

When the regulation of the small loan business was taken 
over by the Bank Commissioner of the State of Maryland 
in 1918, the forms used by the Lendahand Co., Inc. were 
required to be submitted to the Bank Commissioner for 
approval. 








16 


It is significant that during the past 23 years since the 
establishment of a control over the small loan business in 
the State of Maryland, the business affairs and methods 
of the Lendahand Co., Inc. have been under the continuous 
supervision of the Bank Commissioner of Maryland, and 
members of his investigating staff have paid annual visits 
of inspection to its office. The Defendant has failed to in¬ 
troduce any testimony which would indicate that the Bank 
Commissioner’s office did not know that the Lendahand 
Co., Inc. required debtors to pay notary fees to the notary, 
and iz a fact that the Commissioner not only knew and 
approved of the charge, but that numerous other com¬ 
panies throughout the State of Maryland were and are 
making the same charge with the approval of the Bank 
Commissioner. If there had been any violation of the Small 
Loan Act, it would have been the duty of the Small Loan 
Commissioner of the State of Maryland to see that that 
violation was punished. It is obvious, therefore, that so 
far as the administrative officials of the State of Maryland 
are concerned in their opinion, although that opinion is not 
conclusive of this case, there had been no violation of the 
law. 

It is not the contention of the Respondent that the ap¬ 
proval by the Loan Commissioner divests this Honorable 
Court of jurisdiction over the controversy in question over 
this case. However, it is the contention of the Respondent 
that in the absence of potent and cogent reasons for the 
necessity of overruling this approval that the administra¬ 
tive finding should be given the force of law. The Respond¬ 
ent respectfully contends that the Defendants have not ad¬ 
vanced any such reasons for the overruling of this regula¬ 
tion. 
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The Defendants in their brief ask this Honorable Court 
to eradicate the practice of charging notary fees and to pro¬ 
tect the indigent borrower. Yet, when we apply the reason¬ 
ing advanced by the Maryland Court of Appeals in the cases 
previously cited, it must be presumed that the Legislature 
had knowledge of this long established practice based on the 
Attorney General’s ruling and the Bank Commissioner’s 
regulation. If the Legislature had intended that notary 
fees should not be charged under the Act, it could have in¬ 
cluded among the numerous amendments, which have been 
made to the act, explicit prohibition against such charges. 

The Legislature of the State of Maryland met just three 
months ago. At that session, the Administrator of Small 
Loan Laws made certain recommendations for the improve¬ 
ment of the small loan laws. A prohibition against the 
charging of notary fees was not included among those 
recommendations, although the Administrator of Loan 
Laws had full knowledge of the existence of this suit. 

Under the circumstances and following the decisions 
which we have cited, the failure of the Legislature to pass 
such a law must be considered as an acquiescence and ap¬ 
proval in the practice of charging of notarial fees. 

The Defendants in their brief cite several cases including 
the case of In Re Rodner, 36 Fed. Supp. 984, and the Capi¬ 
tal Loan and Savings Company vs. Biery, et al., 16 N. E. p. 
450, setting out the purpose for which the small loan stat¬ 
utes were passed. It is not disputed that the small loan 
statutes were passed for the protection of debtors. 

However, there is nothing in this case which would indi¬ 
cate that the Lendahand Company, Inc. either intended or 
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attempted to take advantage of the Defendants. Certainly, 
the small loan acts were not intended to assist debtors in 
avoiding their just debts, and the burden is on the debtor 
who is seeking to have the loan forfeited to show that a 
violation has been committed. 


The Defendants in this case have relied almost entirely 
upon a case decided in the State of Louisiana. That case 
is Davis Loan Co. vs. Blanchard, 129, So. Reports 413. The 
Blanchard case is authority only for the proposition that 
in the State of Louisiana a notary fee may not be charged 
or collected by the lender. However, this Louisiana ruling 
cannot under any circumstances affect the long standing 
ruling in Maryland that the lender does have the right to col¬ 
lect notary fees paid out by him. Moreover, the facts in the 
Blanchard case are entirely dissimilar from those in the 
instant case and we respectfully submit that those facts de¬ 
termine the decision of the Louisiana Court. We call to 
your Honor’s attention a portion of the aforementioned 
opinion at p. 415: 

“It will be observed that in this case, the borrower ob¬ 
tained $20 from the lender, on which he contracted to 
pay 3V2% per month and simultaneously paid to the 
lender’s notary $3.50, a sum equal to 17V£% as a no¬ 
tarial fee and 3y»% the maximum permitted under the 
Small Loan Law. But the 3M>% is based upon $20.00 
whereas the real sum received by the borrower was 
$16.50. Consequently, the rate of interest, instead of 
: being 3%% is 4.2%. The total charge which the bor¬ 
rower is required to pay in this instance would, there¬ 
fore, be 21.7% or 260.4% per year. In addition, the 
note stipulates for attorneys’ fees of 20% with a mini¬ 
mum of $10.00, and incidentally, it does not appear that 
i the attorneys’ fee is contingent upon default in pay¬ 
ment. Assuming, however, that that is the case, the 
i total cost to this defendant for the use of $20 for 30 
days the term of his note, would be 17Vc% in the form 
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of notarial fees, a total of 71.7 % per month, or 869.4% 
per annum/’ 

From the figures mentioned in the opinion, it is obvious 
that the notary fee and the attorneys ’ fee provided for in 
the Blanchard case were used as screens behind which to 
extort usury from the debtor. The action was so openly and 
brazenly fraudulent that the Louisiana Court was required 
by the facts themselves to decide as it did. No person can 
possibly question the justice of upsetting a charge of 860% 
interest per year. 'Moreover, if the Louisiana Court had 
permitted this charge to be made, there would have been no 
limit to the amount of interest which could have been ex¬ 
acted under the guise of notary fees. 

However, that situation does not exist in the State of 
Maryland. Under the law, the maximum that may be charg¬ 
ed for each notarization, no matter what the amoun t bo r- ^ p 
rowed, wdiether it be $10.00 or $300.00, is In the Blanch- 
ard case, the notary fee was used as a method to extort in¬ 
terest from the debtor. In the case at bar, the minor charges 
of $.70 that was made by the notary, a notary public of the 
State of Maryland, and the uncontradicted testimony in the 
case is that the Lendahand Co., Inc. did not share in one 
penny of that notary fee. The charge made was made in 
pursuance of a ruling authorizing it to be made, and by the 
widest stretch of imagination, it cannot be designated as an 
attempt to extort interest from the debtor. 

It is interesting that the Louisiana court itself in discuss¬ 
ing its decision in the Blanchard case indicates that the rea¬ 
son it found as it did is the reason that we have mentioned 
above. 
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We quote from Automobile Corporation vs. Randazza, 
135 So. p. 45 at p. 46: 

1 “ Counsel for the seizing creditor calls to our attention 
1 the language used in the majority opinion in Davis 
Loan Co. vs. Blanchard. But that opinion did not be¬ 
come final. The decree was finally concurred in by all 
the members of the court for the reasons that the facts 
of the case showed that the chattel mortgage had been 
executed for the purpose of furnishing a subterfuge 
under which an additional fee for passing the mort¬ 
gages might be exacted, so that, under the facts of 
that case there can be no doubt that the decree was cor¬ 
rect.” 

Furthermore, the Louisiana court in the same decision 
indicates that although protection must be furnished, the 
borrower, that the lender must also be protected in order 
to effectuate the purposes of the Small loan law’s. The 
court says at p. 46: 

“Much capital is sought to be made of the fact that the 
financial conditions of persons who borrow’ under the 
Small Loan Law is such that they have no alternative 
and it is argued therefore the statute, should be liberal¬ 
ly construed in their favor. It is very true that the 
business of lending money has been frowned upon from 
time in memorial, but it is also true and should be borne 
in mind that without the money lenders, the hardships 
of which the borrowers now complain would be many 
i times greater. It is no doubt a misfortune to have to 
borrow money, but how much greater would be the mis¬ 
fortune were there no opportunity for borrowing.” 


It is interesting to note that the Maryland Commissioner 
of loans repeats almost the same reasoning in his report 
made in 1938 to the Governor of the State of Maryland. We 
quote from that report at p. 9: 

“It is of high economic importance to the State that 
this steady flow of seventeen millions of dollars in small 
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loans to consumers (and this amount is gradually in¬ 
creasing) be not interrupted. This supply of credit 
serves a valuable economic function and its economic 
importance justifies complete, proper, and strict super¬ 
vision. The State must keep this business in legitimate 
channels and prevent its diversion to the loan shark 
where it always goes whenever the legitimate supply of 
this credit is cut off. The cost to the borrower then in¬ 
creases to three or four times the maximum now per¬ 
mitted under the Small Loan Act.” 

The Randazza case, supra , concerned itself with the right 
of a small loan company to charge attorneys’ fees under the 
Small Loan Act for the collection of defaulted payments on 
notes. The Randazza decision permitted those charges to 
be made, under the J3mall Loan Laws of Louisiana. 

In a decision, in the case of Robbins vs. Foundation 
Finance Co. 149, So. P. 166, the Randazza case was re¬ 
versed. Later, when the Robbins case again came before 
the Court of Appeals of Louisiana 153, So. Reports, 833, 
the first ruling was again reversed and the Randazza case 
reinstated as the law of Louisiana, with respect to the 
charging of attorneys’ fees. 

In the most recent case on the subject, Unity Finance Co. 
vs. Green, 155 So. Reports, P. 902, the Appellate Court of 
Louisiana in setting out its reason for changing its decision, 
said: 

‘‘The reason why we held in Foundation Finance Co. 
vs. Robbins that the stipulation for the payment of any 
attorney’s fee in case of its becoming necessary to em¬ 
ploy an attorney to collect the note after maturity was 
not forbidden by the clause quoted in a note given for 
a loan made at the maximum rate of interest allowed 
by this statute was that the attorney’s fee was to com- 





pensate the attorney, and not the lender, and was con¬ 
tingent only upon the borrower’s making it necessary, 
by his default for the lender to incur the expenses.” 

This reasoning that the attorney’s fee was collectible be¬ 
cause it was paid as compensation to the attorney is obvi¬ 
ously contrary to the earlier reasoning in the Blanchard 
case, where the Court said that it made no difference that 
the notary was the one receiving the payment. The decision 
quoted clearly indicates that the reason the Louisiana Court 
held as it did in the Blanchard case was because it was faced 
with an obvious attempt to extort usury and in order to do 
substantial justice had to decide as it did. 

It is also significant that under the interpretation of the 
la^r, as laid down by the Courts of Louisiana, a lender is en¬ 
titled to recover attorneys’ fees paid to attorneys as a re¬ 
sult of the default of the borrower. Although the Mary¬ 
land statute is silent on the payment of attorneys’ fees 
under the Small Loan Act, and although there are no de¬ 
cisions of the Maryland courts which prohibit the collection 
of such fees, by administrative ruling the Bank Commis¬ 
sioner and Loan Administrator of Maryland have decided 
that such fees cannot be collected. It is significant that no 
one has questioned their authority to so rule. 

We feel quite certain that although the Defendants are 
strenuously urging this court to up-set the administrative 
ruling with reference to the charging of notary fees be¬ 
cause of the Blanchard case, they would hardly urge this 
Court to follow the ruling of the Louisiana Courts in the 
Bandazza case and hold that the Lendahand Co. is entitled 
to recover attorney’s fees if the decision of this court af¬ 
firmed that of the lower court. 
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The answer, of course, is that although the Small Loan 
Statutes are more or less uniform throughout the country, 
that the interpretation of the statutes vary. 

Although the Louisiana Court held that notary fees could 
not be charged, the Courts of the State of Michigan, when 
called upon to determine exactly the same situation in the 
case of Platz vs. Lapinsky, 263 Mich. 240 held that notary 
fees could be charged. There the question of improper 
charges was squarely put before the Michigan Courts and 
the Michigan Appellate had this to say in construing a simi¬ 
lar statute: 

“The $2.00 check for expenses was endorsed by Lapin- 
ski and the items making up this sum were recording 
mortgage in Lansing 50f; discharging mortgage in 
Lansing 50^; recording mortgage in Detroit 25< i and 
notary public fee 50<f; The use tc which it ivas put can¬ 
not be said to have been a cover for excessive interest 
or a violation of the statute . The lender had the right 
to insist that the defendant should secure the payment 
of the note by a mortgage duly executed on property 
free from incumbrance. The use to which the $2.00 was 
put in no way violated the statute. No part of it was 
retained by the lender and it cannot be treated as in¬ 
terest charged on the loan made.” 

Certainly, it is no more fair to say that the decision of the 
Louisiana Courts should control the Maryland practice than 
it is to say that the decision in Michigan should control. 
Obviously, the construction to be placed upon a statute in 
the construction applied by the particular state and in the 
absence of a specific decision by the courts of that state, the 
continuous contemporaneous administrative construction is 
one which will be upheld by the courts. 

Defendants have contended throughout that the plaintiff 
had no right to have the defendants pay the notary fee in 
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this case. However, near the end of their brief they aban¬ 
don this theory ,and attempt to construe the words “re¬ 
quired by law” and apparently hinge their entire argument 
on the construction of the words. They have requested this 
Court to take judicial notice that promissory notes need not 
be notarized. We should like to call to this Honorable 
Court’s attention that we are here dealing not with the or¬ 
dinary promissory note, but with a note used in a very par¬ 
ticular type of transaction. By Sec. 16 of Art. 58A the 
lender is required to deliver to the borrower a statement 
in the English language showing in clear and distinct terms 
the amount and date of the loan and of its maturity, the 
nature of its security, if any, for the loan may have been 
originally, the interpretation placed on the Act has been in 
continuous force since 1918, and notes carrying a notary 
have been in constant use in the State of Maryland since 
that time. Further, the borrower has paid the notary fee 
with the full knowledge and approval of the administrative 
officials of Maryland and inferentially of the Legislature of 
Maryland. Under such circumstances, the authorities here¬ 
tofore cited should govern and we respectfully submit that 
the right to have the borrower pay the notary fee has been 

clearlv shown. 

•* 

The Defendants’ second ground for defense is that the 
lower court erred in refusing to permit the witness, Orme, 
to testify as to conversations with the notary. Orme hoped 
to show that the notary did not at the time of the trans¬ 
action inquire of him whether or not he was married. We 
respectfully contend that the lower court made no error 
in refusing to permit that testimony to be given. 

The court relied on Title 9, Section 9 of the District of 
Columbia Code which is set out in the Defendants’ brief 
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at p. 20, and also upon the ruling that the question sought 
to be asked was not material to the issues in the case at 
bar. The defendants in their brief cite the case of Cush 
vs. Allen, 56 App. D. C. 327, as authority for the contention 
that the court erred in refusing to admit the testimony of 
Orme, and contend that because Thomas, the notary, was 
a vice-president of the corporation, conversations with him 
were admissible. We respectfully submit that there is a 
distinction to be made between the acts and statements 
of Thomas, as a notary public of the State of Maryland, 
and Thomas, as a vice-president of the Lendahand Co., 
Inc. Merely because a notary happens also to be an 
officer of a corporation does not mean that the act of 
the notary acting as such makes him at the same time 
an agent for the corporation. 


In the very recent decision of Schram vs. Burt, 6th 
Circuit Court of Appeals, decided May 6, 1940, and report¬ 
ed in 111 F. 2nd, page 557, see page 564, the Federal Circuit 
Court of Appeals held as follows: 

It is assumed that knowledge gained by a cashier of 
a bank wdthin the apparent scope of his authority 
is chargeable to the bank as a principal. On the other 
hand, Imowledge acquired by such officer while acting 
in another capacity, separate and distinct from his 
duties as cashier is not imputable to his principal, 
though they be contemporaneous with the discharge 
of his official duties. Farmers’ & Merchants’ Natl. 
Bank v. Smith, 8 Cir. 77 F. 129. No act done by an 
officer of a corporation outside of the company’s 
corporate powers is an act which is within the scope 
of the apparent or customary potvers of such officer 
and binding upon the corporation for that reason. 
Under the laws of Michigan (Comp. Laws of Michigan, 
Sec. 1403 et seq.) a corporation is not authorized to 
perform the fumctions of a notary public. The dis¬ 
tinction between the acts of the cashier of the Red- 
ford State Bank in taking the acknowledgment of 
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appellee’s husband and his pretension to take hers 
mid as cashier of the bank is clear and there is no 
showing in the record that he had any knowledge that 
appellee did not authorize her husband to sign her 
name to the note and mortgage. * * * 

Obviously, therefore, at the time that Thomas was notar¬ 
izing the papers which Orme and Dieudonne executed, he 
was acting not on behalf of the Lendahand Company, Inc., 
but on behalf of himself as a notary. The Lendahand Co., 
Inc. under the laws of the State of Maryland cannot act 
as a notary since no corporation is permitted to be a notary 
in the State. It is, therefore, incorrect for the Defendants 
to rely on the case of Cush vs. Allen, which concerns itself 
with testimony by an officer of a corporation as compared 
with the situation in the case at bar. 

The lower court was further correct in refusing to permit 
the testimony to be given since it could have no bearing on 
the issues before the court, and was not relevant to the 
facts to be determined by the court. 

The Defendants seek to show that because of the failure 
of the notary to inquire of Orme whether he was married, 
the wage assignment which he signed was of no effect. 
However, the wage assignment was not sued upon in this 
case; its validity or invalidity vel non were not matters 
before the court. Even though the Defendant, Orme, had 
b£en married and his wife had not signed the wage assign¬ 
ment, the notary would not be required to act as a court 
of law, and determine the validity of the paper. Certainly, 
there is no requirement of the law which makes a notary 
public responsible to go into the merits of the paper before 
him and determine its validity or invalidity before he takes 
an acknowledgment to it. Even though the wage assign- 
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ment had been of no effect, there are innumerable reasons 
why the wage assignment might have been up-held in a 
court of law. 

The Defendant, Orme, could have waived his rights 
under the wage assignment and certainly if it had been 
filed and he had failed to complain and his employer 
had proceeded to make payments under it, the question 
of its validity or invalidity would never have been called up. 
Furthermore, the Defendant has not indicated that Orme 
intended to testify that he had told the notary that he 
was married and the question of estoppel might well be 
raised against the Defendant since he is chargeable with 
knowledge of the law as fully as the lender. 

However, all of these considerations were not matters 
before the court for determination. The only question to 
be decided by the court was whether the Lendahand Com¬ 
pany, Inc. had exacted improper charges. The wage as¬ 
signment had not been attempted to be enforced, and the 
court rightfully concluded that it ought not to concern 
itself with a matter that was not properly before it. Fur¬ 
thermore, the requirement for the notarization of papers 
is a requirement of the Bank Commissioner of Maryland, 
and the validity or invalidity of the papers would not 
excuse a failure to comply with those requirements. 

Under the circumstances, counsel for the Plaintiff re¬ 
spectfully urge that the Court below made no error in 
finding a verdict for the Plaintiff. 

Conclusion. 

From the facts of the case as developed at the trial, 
and the authorities which have been cited, it appears 
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without contradiction that the authorities who are charged 
with the regulation and administration of the Small 
Loan Act of Maryland, have for a period of almost 25 
years permitted the payment of notary fees by the bor¬ 
rower to the notary. The authorities cited have clearly 
shown that where such an administrative practice exists, 
--the Courts are extremely reluctant to overruling them, 
. and unless it can be shown that some potent reason 
. exists for such action, the Courts will follow the admin¬ 
istrative practice and give it the force of law. 

We respectfully submit that in this case, this Court 
is not called upon to protect an indigent borrower, but 
rather is requested to find a means for the borrower to 
evade his debt. 

i 

Under these circumstances, counsel for the Plaintiff 
feel that the Lower Court made no error in its ruling, 
and, therefore, respectfully request this Court to affirm 
the findings of the \mu iu Court. 

Respectfully submitted, 

ALBERT BRICK, 
SOLOMON USS, 
Attorneys for Plaintiff, 
619 Southern Building, 

1 . ' Washington, D. C. 



